engaged in casual sex in public tearooms. 13 Generally, tearooms are public places where homosexual activity takes place in semiprivacy, such as restrooms, dressing rooms, bus stations, or hotel rooms.
14 In light of the historical uses of sodomy laws and the stigmas attached to homosexual conduct generally, people who engage in homosexual conduct stayed hidden from mainstream view in pre-Stonewall America. 15 To protect themselves from violence, arrest, harassment, and social ostracism, people seeking to meet others who wanted to engage in homosexual sex developed their own language, signals, and codes. 16 They found meeting placestearooms-which ideally were both public and private.
17 On a sociological level, the ideal place should be public enough to be identifiable and to provide a significant number of participants, but not so identifiable as to attract the "uninitiated" or those that could be violent or hostile. 18 At the same time the space should also provide enough privacy that some form of sexual activity can take place, while maintaining a certain level of anonymity. 19 When Humphreys' study took place in 1966, nearly all forms of gender or sexual "deviancy" outside of state-sanctioned heterosexual marriage were subject to some form of legal constraint. 20 The few places where explicitly homosexual activity existed, such as gay bars or tearooms, operated covertly since one risked arrest and possible police brutalization for dancing with someone of the same sex, cross-dressing, propositioning another adult homosexual, possessing a homophile publication, writing about homosexuality without disapproval, displaying pictures of two people of the same sex 13 HUMPHREYS, supra note 4, at 2-3. According to Humphreys, "the only true tearoom is one that gains a reputation where homosexual encounters occur . . . . They are accessible, easily recognized by the initiate, and provide little public visibility. Tearooms thus offer the advantages of both public and private settings." Id.
14 Id. 15 See generally MARTIN DUBERMAN, STONEWALL (1993) . On the evening of June 27, 1969, gay and transgender people fought back against the New York Police Department which was attempting to conduct a raid against the Greenwich Village gay bar, the Stonewall Inn. See, e.g., Ralph Randazzo, Elder Law and Estate Planning for Gay and Lesbian Individuals and Couples, 6 MARQUETTE ELDER'S ADVISOR 1, 8 n.4 (2004). The Stonewall Rebellion is commonly regarded at a watershed moment in gay civil rights history. DUBERMAN, supra note 15, at xv (" 'Stonewall' is the emblematic event in modern lesbian and gay history."). 16 HUMPHREYS, supra note 4, at 12. 17 Id. 18 Id. 19 Id. 20 William N. Eskridge, Jr., Challenging the Apartheid of the Closet: Establishing Conditions for Lesbian and Gay Intimacy, Nomos, and Citizenship, 1961-1981 , 25 HOFSTRA L. REV. 817, 819 (1997). in intimate positions, operating a lesbian or gay bar, or actually having sex with another adult homosexual. 21 Every state in the United States had either a common law or codified sodomy statute by 1960. 22 Sodomy was generally defined as any non-procreative sexual act including masturbation, oral sex, and anal sex. 23 Many states carried lengthy prison sentences, including life sentences for engaging in sodomy. 24 When people were arrested for felony sodomy, or even lesser charges of misdemeanor sodomy, sex-related vagrancy, or disorderly conduct, the subsequent repercussions were often similar to what happened to political aide Walter Jenkins. Local papers commonly printed the names of the people arrested with the accompanying charge, the shame and stigma of which often lead to one losing their job, their marriage, or their entire social standing. 25 In some states a convicted homosexual could lose their driver's license, 26 face mental institutionalization for being a "sexual psychopath," 27 or be discharged from the military. 28 Licensed professionals such as lawyers, doctors, and school teachers could lose their certification, 29 and a non-citizen could face deportation, among other penalties. 30 In their personal lives, people often lost their families, friends, and community, even leading an unknown number of people to commit suicide. 31 The cumulative effect of the legal repercussions-as well as the social stigmas of being "out" as a homosexual 32 -was an intense shame and fear that kept most people deep in the "closet." 33 The legal consequences of being "out" have effectively "sealed that closet shut for most gays and lesbians, while at the same time, outing others in state-sponsored witchhunts." 34 21 Id. 22 Lawrence, 539 U.S. at 572 (" [B] efore 1961 all 50 States had outlawed sodomy."). 23 Id. 24 See GA. STATE BOARD OF PARDONS AND PAROLES BIENNIAL REP. 11 (1943) . 25 Eskridge, supra note 20, at 819. 26 Id. 27 Id. 28 Id. 29 Id. 30 Id. 31 HUMPHREYS, supra note 4, at 81. 32 The same stigmas and legal repercussions that attach to "out" individuals may also apply to those who occasionally engage in homosexual conduct but do not identify as homosexual. In this paper, I try not to classify all people who engage in homosexual sex as necessarily homosexual, but rather to differentiate between homosexual conduct and homosexual identity. 33 Eskridge, supra note 20, at 819. 34 Id.
The most famous "witch-hunt" of homosexuals actually occurred in Senator Larry Craig's home state of Idaho, in the infamous "Boys of Boise" scandal. 35 On October 31, 1955, three men were arrested in Boise, Idaho, and charged with having sex with teenage boys. 36 Boise at the time was a relatively small city with less than 40,000 residents. 37 The arrests rocked the city with scandal and became front page news in The Idaho Statesman, a local newspaper, which ran numerous editorials calling for police, prosecution and community action to "[c]rush the monster" supposedly taking over the city. 38 Over the next two years, more than 1500 men, many of whom were prominent members of the town, were interrogated and sixteen were arrested under the state's sodomy law. 39 The city "was caught up in panic; one of the boys involved murdered his father; the chief of police was fired, as was the local probation officer; and the son of a city council member was discharged from West Point." 40 Of the sixteen charged, only one, who steadfastly denied any involvement throughout, beat the charges, 41 while nine were convicted of sodomy and sentenced from the state penitentiary, with sentences ranging from five years to life. 42 The legacy of the witch-hunt in Boise affected not only the city for years to come, but also created fear in homosexuals all over the country. 43 Indeed, Idaho's felony "crime against nature" sodomy statute, which carried a penalty of five years to life, 44 re- 35 The term "Boys of Boise" comes from the book of the same name. 
B. Expressive Language in Tearooms
I am primarily concerned with the grieving family in my parish, with the fact that we have lost such a wonderful man, and the news media played such an important part in driving him to suicide. There is no question but that his learning that his name had been published was the direct cause of his jumping off the bridge. While I agree with those who have told me that men who need to search for their sexual outlet in public men's rooms are sick people, I would wonder whether these same people would approve of our listing the names of people going into mental hospitals. I also would say very strongly that a society that pays its policemen to spend hours on their haunches or lying prostrate on the top of a building peering through a spy hole to spy on men is a very sick society.
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Tearooms have a long and broad history in the United States and constitute a substantial part of the free sex market for both homosexual men and those who may never identify with homosexuality or any gay identity, society, or subculture. 50 In Humphreys' study of men who engage in impersonal sex in public places with other men, 54% were married and living with their wives. 51 However, Humphreys' study was conducted in 1966, when being in the the determination of maximum punishment at the discretion of the court. Id. This decision was followed in 1992 by an appellate court that found the possibility of life imprisonment for private consensual activity to be reasonable. by a publicly anti-gay persona, the notion of getting caught becomes all the more dangerous. In fact, for some this is the appeal. One man from the House of Commons in England, who participated in tearoom encounters, noted that the continued appeal of meeting someone in a bathroom or other public place-a meeting leading to a casual sexual encounter-was that "[t]he thrills were twofold. First came the exhilaration of danger: the permanent risk of being caught and exposed. Second was the sense of superiority that a double life could give."
57 Given both the thrill and the stakes of being caught, there exists now as much as in the past a need for a coded message system for men seeking to meet other men discreetly.
A defining characteristic of a tearoom is silence. 58 Humphreys explains, "One may spend many hours in these buildings and witness dozens of sexual acts without hearing a word." 59 Of the fifty systemic observations of tearoom encounters that Humphreys observed and took notes, only fifteen included vocal utterances, which generally consisted of nothing more than a whispered "thanks" at the conclusion of a sex act. 60 The silence of a tearoom serves multiple purposes. It arises out of a practical fear of incrimination as well as a desire for privacy, while also serving to guarantee anonymity, and to "assure the impersonality of the sexual liaison."
61 It is precisely this lack of personal involvement that creates the appeal of tearoom encounters for many men. The appeal of quick and anonymous relations is what drives many men to desire sex that may carry so many ramifications, even post-Lawrence where one may now legally engage in private sodomy. Taking the action to a bedroom in many respects destroys the anonymity, the lack of physical and emotional involvement, and the pure physical nature of a tearoom encounter.
Despite the silence that characterizes a tearoom, there is abundant communication occurring. Humphreys regularly refers to tearooms as "games of chance" where every person has a role and 57 Hitchens, supra note 51. 58 HUMPHREYS, supra note 4, at 20. 59 Id. 60 Id. at 12-13. 61 Id. at 13. Humphreys defines this "impersonality" of a tearoom encounter in a bathroom: "[S]imply, there is less emotional and physical involvement in restroom fellatio [than in more private settings such as a car or room]. . . . Often, in tearoom stalls, the only portions of the players' bodies that touch are the mouth of the insertee and the penis of the insertor; and the mouths of these partners seldom open for speech. " Id. every movement carries significance. 62 In this game the sexual encounter focuses on an eventual reward. 63 He observed that "[t]he tactics are determined by the players' calculations of how best to maximize profit, the primary reward being sexual pleasures under preferred circumstances and the chief cost being possible exposure to a hostile community."
64 Like other games of chance, the tearooms have prescribed roles, 65 and carry a set of rules 66 that operate as a protective code. These rules serve as a set of norms "common to all ephemeral encounters of a homosexual nature, which no ritual performer may violate."
67 While the roles of tearoom participants are fluid and may change instantaneously, the rules governing the actions are not.
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As discussed, silence reigns in a tearoom. So the communication of rules and roles occurs with rarely a word ever said. Signals are made with bodily movements, and even the passing of notes is generally considered too risky. 69 Communication occurs through an intricate system of signals and bodily movements, which constitute an expressive language. 70 The coded language has an array of 62 Id. at 45. 63 Id. at 46. 64 Id. 65 Id. at 49. Humphreys categorizes five participant roles in tearoom encounters, with sub-roles within each category. The basic categories and sub-roles include: 1) "Players" to the action, who are subdivided into the "insertee" and the "insertor"; 2) "Lookouts" who are subdivided into "waiters," waiting to take part in an action, "masturbators," and "voyeurs"; 3) "straights" who do not participate in the action; 4) "Teenagers" (or "chicken") who are subdivided into four subgroups: a) "straights"; b) "enlisters" who may want to get in on the action and may act as "waiters" or "lookouts," but are generally "too feared" to be let in on an action; c) "toughs" who harass and sometimes attack tearoom participants; and d) "hustlers" who generally demand payment to be an "insertor," and if not paid may act as "toughs." Id. The last category is: 5) "Agents of social control" which are subdivided into three types: a) vice squad members; b) local policemen; c) other employees of the area being used, such as park employees. Id. 66 Id. at 47-48. Humphreys identifies the "universal and protective rules, which are standard for all situations of homosexual casual sex encounters as: 1. Avoid the exchange of biographical data, to the point of silence if in a public setting; 2. Watch out for 'chicken' [teen-agers]-they're dangerous game; 3. Never force your intentions on anyone; 4. Don't knock [criticize] a trick [sex partner]-he may be somebody's 'mother' [homosexual mentor]; 5. Never back down on trade agreements.
['Trade' are 'tricks' who do not, as yet, consider themselves homosexual. This group includes most of the male prostitutes, 'hustlers.' Trade agreements, then, include paying the amount promised, if a financial transaction is involved, and no kissing above the belt, because most 'trade' think kissing is 'queer.']." Id. 67 Id. at 48. 68 Id. 69 Id. at 20. 70 Id.
meanings such as ascertaining whether someone knows the language, gaining consent, role identification, and determining whether one would like to relocate. 71 "Sex necessitates collective action; and all collective action requires communication. Mutually understood signals must be conveyed, intentions expressed, and the action sustained by reciprocal encouragement." 72 The first step in this collective action is positioning. 73 Positioning refers to the manner in which a party identifies their location within the bathroom. For example, whether a party is located at a urinal or in a stall may indicate what type of sex they are looking for and what position they prefer in a sexual partner. 74 The next step is signaling, which may be done using eyes, hands, feet, or through other bodily motions.
75 Toe-tapping is a form of this type of signaling:
[The toe-tapping] signal has been around for decades in the United States and Europe. Generally, one person initiates contact by tapping his foot in a way that's visible beneath the stall divider. If the second person responds with a similar tap, the initiator moves his foot closer to the other person's stall. If the other person makes a similar move, the first will inch closer yet again. The pair usually goes through the whole process a few times, just to confirm that the signals aren't an accident.
Next, one of the men will slide his hand under the divider. This usually means he's inviting the other person to present himself, as if to say, "Show me what you got." The partner can respond by kneeling on the floor and presenting his penis or rear end underneath the divider. Or he can swipe his own hand under the divider, as if to say, "You go first." Some married men make a point of displaying their wedding band to . . . make themselves more alluring. 76 Once the signals have been reciprocated, maneuvering sometimes occurs, if needed, to indicate "which men wish to serve as insertees."
77 As soon as positions have been taken and signals have been made and responded to, the most crucial part of the exchange occurs if there is to be public sex-contracting. Tearoom trades are non-coercive in nature and consent is essential. 79 Players signal their consent through bodily movements, which set both the terms of the forthcoming sexual exchange, as well as mutual consent. 80 At this point one party generally exposes themselves to the other party, moves into the other party's stall, or touches the other's penis. 81 If the move is not rejected by either party, then the contract has been executed. 82 The parties' intentions have already been made in the positioning and reciprocated signaling phase, so this contracting phase exists there to "formalize the agreement." 83 Furthermore, in Humphreys' extensive observations, no physical overtures were ever made to men who had not already shown consent by exposing their erect penises. 84 As Humphreys noted, "[u]nder normal circumstances, such communication is ritualized in those patterns of word and movement we call courtship and love-making." 85 In normal situations people are also not arrested for expressing courtship rituals or flirtation made publicly. Unless the contracting phase has completed, and there has been an actual legal violation due to public exposure or public sex, to preemptively arrest someone for engaging in a courtship ritual within a tearoom is to infringe upon that person's mode of expression in violation of the First Amendment.
Although one may think of the abuses and the stigma of homosexuality as a relic of the past, the harassment of people who engage in homosexual conduct in tearooms has not ceased. Private consensual sodomy has been legalized, yet arrests for disorderly conduct, invasion of privacy, and public indecency in tearooms are still common practice. Such arrests, when made before any public nudity or sexual act occurs, violate the free speech rights of the men who occupy tearooms. While this article does not advocate the legalization of public sex, it does argue that the intricate modes of expressive conduct that are used to create a courtship ritual within a tearoom are forms of speech that should be protected by the First Amendment. 88 The arrests were the result of a large-scale sting operation by the Minneapolis Police Department at the world's fifteenth busiest airport. In fact, the airport had become known in some circles as a site for homosexual hook-ups. One man told the police after he was arrested that that the airport was "[a] busy place for lewd conduct."
89 Of these arrests, one has become well knownthat of United States Senator Larry Craig. Senator Craig's actions on June 11, as described by the police, were less blatant than those of some men with lesser charges. 90 Nonetheless, of the forty men arrested, Senator Craig was the only one 91 charged with both disorderly conduct 92 and interference with privacy. 93 The other men 96 The Senator then entered the stall to Karsnia's left, and placed a roller bag in front of the stall, a move the police officer says is often done by individuals engaging in lewd conduct in order to block the view from the front of the stall.
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Senator Craig then began to tap his right foot and moved it close to Karsnia's. 98 It was this movement of Craig's foot which the officer identified "as a signal used by persons wishing to engage in lewd conduct," despite the fact that the officer admitted that there were several other people in the public restroom.
99 After interpreting the toe-tap as an established signal for sexual solicitation, the officer replied by tapping his own foot. 100 Craig then touched his right foot to the officer's left foot. Next, Craig "swiped his hand under the stall divider for a few seconds," and repeated this motion two more times. 101 Craig and the officer disagree as to whether it was Craig's right or left hand, with the officer insisting it was Craig's left hand under the divider and that he saw Craig's wedding ring.
102 Karsnia then placed his police identification by the floor where Craig could see it and pointed to the exit, at which point the had their first verbal exchange, with Craig In an interview between Officer Karsnia and Senator Craig, conducted after the arrest, Craig again insisted that the officer solicited him, that he has a "wide stance," and that their feet merely "bumped." 106 Craig specifically explained that he reached down with his right hand on which he did not have a wedding band, in order to pick up a piece of paper. 107 Nowhere in the police report or interview does the officer inform the Senator of the exact charges against him or the applicable penalties. 108 An interesting part of the transcript is when Senator Craig and Officer Karsnia have a disagreement about what occurred in the bathroom, Craig states "I am not gay, I don't do these kinds of things," to which the officer replies, "It doesn't matter. I don't care about sexual preferences or anything like that." 109 Craig then responds, "I know you don't. You're out to enforce the law . . . . But you shouldn't be out to entrap people either."
110 Throughout the transcripts the Senator denies the officer's account of what happened, yet as time goes on the officer makes statements such as, "I don't call media,"
111 "I'm not gonna take you to jail as long as your [sic] cooperative," 112 and "I'm gonna say I'm just disappointed in you sir. I just really am. I expect this from the guy that we get out of the hood. I mean people vote for you . . . embarrassing, embarrassing. No wonder why we're going down the tubes."
113 Eventually Craig stops arguing with the officer and, before leaving, makes the following final statement: "[a]ll right, you saw something that didn't happen."
114 It is never clear in the transcript that Craig agrees with the officer's interpretation of events. What is clear, however, is that Craig feels entrapped because the officer knows that Craig is a United States Senator and that the arrest would be an item of interest to the media and to voters.
Ultimately, Senator Craig signed a petition to plead guilty to the misdemeanor charges, which included an acknowledgement that he reviewed the charges against him on August 1, 2007. 115 The shame and possible publicity of the arrest were there just as they had been for the men in Boise when Craig was growing up. Craig's "breastplate of righteousness" 116 had been pierced, and "Senator Craig felt compelled to grasp the lifeline offered him by the police officer; namely that if he were to submit to an interview and plead guilty, then none of the officer's allegations would be made public."
117 That, of course, did not happen and on August 27, 2007, Roll Call, a newspaper covering activities on Capitol Hill, reported the Senator's arrest. 118 The Idaho Statesman, the same paper that led the "Boys of Boise" exposé in 1955, had been investigating allegations of possible homosexual activity by the Senator prior to the June arrest and had asked the Senator in May if he had ever engaged in homosexual conduct. 119 The day after Roll Call ran its item, the Idaho Statesman ran the story on their front page. 120 Craig's arrest immediately became a national news story, particularly in light of the Senator's very conservative and anti-gay public views and voting record.
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A. Craig's Motion to Withdraw His Guilty Plea
On September 10, 2007, the Senator entered a motion to withdraw his guilty plea. The trial court denied this motion on October 4. 122 The court noted that " [i] draw a plea he submitted after sentencing if the motion to do so "is timely made and 'withdrawal is necessary to correct a manifest injustice.'" 124 To demonstrate a manifest injustice, the defendant must show that the plea was "not accurately, voluntarily, or intelligently made," 125 and that the evidence is insufficient to support a guilty plea as a matter of law. 126 This high standard reflects a public policy that "favors the finality of judgments" and does not "encourage accused persons to 'play games' with the court by setting aside judgments of conviction based upon pleas made with deliberation and accepted by the court with caution." 127 Senator Craig argued that his plea had not been made voluntarily but had been "coerced by the promises or threats of the investigating officer," 128 and that he had maintained his innocence throughout the trial. 129 The court rejected these arguments, particularly the contention that "if one ignore[d] the contents of the plea petition, [ Craig had] consistently maintained his innocence." 130 The judge noted that disorderly conduct is a general intent crime and that even if Craig had not intended to offend he could still be liable for the criminal behavior of entry into an occupied stall with his eyes, hand, and foot. 131 There had also been a two-month lapse between Craig's arrest and his plea, and during this time he had spoken several times with the prosecutor, who encouraged him to consult an attorney, which the Senator did not do. 132 In the court's view these facts negated any reasonable conclusion that the officer's interrogation had overridden Craig's free will and coerced him into pleading guilty to avoid media scrutiny and jail. 133 The court also noted that the Senator did not challenge his sentence or the "legal validity of the conviction or the fairness or appropriateness of the negotiation."
134 Finally, the court stated that Craig was an intelligent, college-educated man who "knew what he was saying, reading, and signing" when he reviewed, executed, and mailed his plea of guilty. 135 
B. The American Civil Liberties Union's Amicus Brief in Support of Craig
The American Civil Liberties Union ("ACLU") requested permission to file an amicus brief in support of Craig's motion. 137 The State opposed the motion on a trial court level and asked that the brief be stricken. 138 The judge granted permission to the ACLU to file a brief, noting that the "the area of privacy rights is an important one, and [that the] Court appreciates the guidance provided by the ACLU brief." 139 The ACLU argued that Minnesota's disorderly conduct statute is unconstitutionally broad and restricts free speech, and that a conviction on the facts of the case would violate the free speech guarantee of the First Amendment, in light of the Minnesota Supreme Court's ruling in S.L.J.: 140 The First Amendment and the Due Process Clause of the Constitution require that a law which covers both protected and unprotected speech: . . . not be so overbroad as to pose a real and substantial threat of ensnaring protected as well as unprotected speech; . . . provide clear standards, to law enforcement and to the public, about where it may be legitimately applied and where it may not; . . . [and] be well crafted to serve the legitimate regulation of speech and not to ensnare protected speech.
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In S.L.J., the Minnesota Supreme Court upheld the constitutionality of the disorderly conduct statute by construing it narrowly to refer only to "fighting words." 142 The court however rejected the ACLU's argument saying that the S.L.J. holding focuses only on the verbal language portion of the disorderly conduct statute and that the Defendant was charged under the "conduct" portion of the statute. Further, the court stated that the holding of S.L.J., "does not address or place any constitutional limitation on the 136 Id. at *27. 137 Id. at *26. 138 Id. 139 Id. non-verbal conduct portion of the statute." 143 The court dismissed the ACLU's argument that the conviction is void because of a reasonable expectation of privacy for consensual sex in a public restroom under State v. Bryant . 144 The court reasoned that the defendant was arrested not for soliciting sex, but for the "criminal behavior . . . [of] entry into an occupied stall with his eyes, hands and foot." 145 The court in Minnesota v. Craig misinterpreted the holding of S.L.J. when it asserted that Craig's "entry into an occupied stall with his eyes, hand and foot" was "criminal behavior" 146 rather than the defendant's language. This language is protected under the holding of S.L.J. and under the First Amendment. The next section will show that Craig's conduct was symbolic speech, analogous to other forms of symbolic speech that have been recognized by the Eighth Circuit Court of Appeals. It will also show that Craig's symbolic speech does not constitute "fighting words" nor does it constitute the solicitation of an unlawful activity since solicitation of consensual non-commercial private sex between adults is legal. Even accepting the police report's interpretation of events as read and accepted by Senator Craig, the actions for which he was arrested are constitutionally protected by the First Amendment.
III. CRAIG'S "TOE-TAPPING" WAS EXPRESSIVE CONDUCT THAT SHOULD BE PROTECTED UNDER THE FIRST AMENDMENT
A. Was Craig's Conduct Speech?
Expressive conduct and symbolic speech involve conduct that imparts communication or some type of message. 147 Furthermore, "it is firmly settled that under our Constitution the public expression of ideas may not be prohibited merely because the ideas are themselves offensive to some of their hearers." 148 In general, expressive conduct is protected from government regulation under the First and Fourteenth Amendments. 149 Even expressive conduct which may be morally disapproved of by many has often found protection, or at least recognition, as expressive conduct that may be afforded the protection of the First Amendment, such as the burn-ing of flags, 150 the burning of crosses, 151 and nude dancing.
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"[E]ven crudity of expression may be constitutionally protected." 153 However, the Court has acknowledged a limit on what it accepts as expressive conduct. 154 In Spence v. Washington, the Supreme Court established a test that required a determination of whether there is intent to communicate a specific message and, given the context, whether it is likely that an audience would understand the message. 155 Every movement a participant makes upon entering a tearoom is embedded with meaning.
156 "Sex necessitates collective action; and all collective action requires communication. Mutually understood signals must be conveyed, intentions expressed, and the action sustained by reciprocal encouragement." 157 The communications for which Craig was arrested was a form of courtship designed to gain consent of the person whom Craig did not know was an undercover officer. If his signals had not been reciprocated, then no offense would have been made for which he could be arrested, since no illegal nudity or unlawful solicitation of an illegal sexual act was ever made. The conduct for which Craig was arrested served to position, signal, and maneuver in order to gain the other's parties consent for private sex. The actions were embedded with meaning and should be protected by the First Amendment.
The conduct for which Craig was arrested under the disorderly conduct statute included his first acts of positioning. When Craig entered the bathroom the officer was already in a stall. 158 In tearoom parlance, "those who occupy a stall upon entering are playing what might be called the Passive-Insertee System. By mak-ing such an opening bid, they indicate to other participants their intention to serve as fellator."
159 By already occupying a stall in a known tearoom the officer was positioned in a manner that other participants may have "read" him as a participant. In such instances "a man who knows the rules and wishes to play will stand comfortably back from the urinal, allowing his gaze to shift from side to side or to the ceiling" 160 which is exactly what Craig did and what the officer was looking for a party to do in this sting operation. The officer notes that Craig was looking into the officer's stall through the crack in the door, looking at his hands, fidgeting, looking into the stall again, and repeating this pattern of conduct. 161 When the officer did not move his position from the stall, Craig then entered the stall to the left of the undercover officer's stall and placed his bag against the stall door. 162 In his police report of the incident Officer Karsnia wrote, "[m]y experience has shown that individuals engaging in lewd conduct use their bags to block the view from the front of their stall."
163 Now that both Craig and the officer were positioned in a manner consistent with the rules and roles of the tearoom, the signaling began.
When Craig tapped his right foot, the Officer "recognized this as a signal used by persons wishing to engage in lewd conduct." 164 Rather than make clear that the officer did not want to engage in the conduct, the officer returned the signals moving his foot up and down slowly," to which Craig then "mov[ed] his right foot so that it touched the side of [the undercover officer's] left foot which was within [the undercover officer's] stall area." 165 In order to further gain consent, Craig then began to maneuver his body so that his left hand showed his wedding ring, 166 which appeals to many in tearooms and could be seen as another signal by the officer. According to the arrest report, 167 Craig began swiping his hand underneath the stall divider with his palm facing up toward the ceiling, enabling the undercover officer to see the tips of his fingers on the officer's side of the divider. Craig repeated the swiping in the same motion for a few seconds, enabling the officer to see that it was his left hand, due to the position of his thumb and 159 HUMPHREYS, supra note 4, at 62. 160 Id. 161 Arrest Report, supra note 95. 162 Id. 163 Id. 164 Id. 165 ACLU Memorandum, supra note 141, at 3. 166 Arrest Report, supra note 95. 167 Id.
his gold wedding ring. 168 Clearly, Craig's actions were not just the generic actions of a man using a public restroom, but rather were embedded with expressive meaning following the rules and roles of the tearoom, and as noted, understood, and reciprocated by the arresting officer.
Even a study published in the UCLA Law Review in 1966 at a time when homosexuality was both illegal and socially stigmatized, and cited by Humphreys in Tearoom Trade, showed the entrapment nature of sting operations of tearooms:
Empirical data indicate the utilization of police manpower for decoy enforcement is not justified. Societal interests are infringed only when a solicitation to engage in a homosexual act creates a reasonable risk of offending public decency. The incidence of such solicitations is statistically insignificant. The majority of homosexual solicitations are made only if the other individual appears responsive and are ordinarily accomplished by quiet conversation and the use of gestures and signals having significance only to other homosexuals. Such unobtrusive solicitations do not involve an element of public outrage. The rare indiscriminate solicitations of the general public do not justify the commitment of police resources to suppress such behavior. 169 Given the nature of the call initiated by Craig and the response by the officer who was familiar with such positioning and signaling, it is clear that there was in fact an intent to communicate a specific message of sexual interest, and it continued because it was reciprocated. Since the aim of the conduct is to attract those who know the rules and roles as opposed to those who do not, it is clear that Craig's conduct was aimed to send a message that would ensure consent from those who understood any such action. In an airport known for gay cruising, one that specifically was being targeted by the police as such, there was a substantial audience. Therefore, Craig's conduct satisfies the elements of expressive conduct.
B. Was Craig's Conduct Protected by the First Amendment?
Senator Craig's conduct on June 11, 2007 constituted expressive conduct that is protected by the First Amendment, which is a categorically protected form of speech that does not qualify as "fighting words" or obscene speech. In S.L.J., the Minnesota Su- 168 Id. it narrowly to refer only to "fighting words." 181 The conduct engaged in by Craig-the intricate courtship rituals of positioning, signaling and maneuvering before gaining consent to participate in any sexual activity-does not constitute "fighting words," nor is it obscene, offensive, or abusive language that is restricted by S.L.J. However, the trial court judge ruled that because Craig was arrested under the conduct portion of the disorderly conduct statute, S.L.J. was inapplicable; that case only places limitations on verbal "language" and does not place any limitation on the conduct portion of the statute. 182 However, such an interpretation ignores the "symbolic speech" significance of Craig's conduct. It ignores that his speech expressed an idea reasonably understood by a significant portion of the public, including the arresting officer who reciprocated the mode of speech. Craig's actions were not merely conduct, but rather also symbolic speech. As a result, the S.L.J. holding should apply to the constitutionality of the state's disorderly conduct statute as applied to those who partipate in using the symbolic speech.
C. Fighting Words and Symbolic Speech
An analogous form of nonverbal conduct considered to be constitutionally protected symbolic speech was analyzed in Nichols v. Chacon. 183 The two issues presented in this case were whether the plaintiff's constitutional rights were violated when he was charged with disorderly conduct for having "flipped off" the defendant, a state trooper; and whether at the time this incident occurred, the state trooper could reasonably have believed plaintiff's action constituted disorderly conduct under the applicable state criminal statute. 184 As a rule, retaliation based on the exercise of First Amendment rights has long been recognized as a basis for liability. 185 In general, expressive conduct is protected from government regulation under the First and Fourteenth Amendments. As has oft been said, "even crudity of expression may be constitutionally protected." 186 Further, "[n]onverbal conduct constitutes speech if it is intended to convey a particularized message and the likelihood is great that the message will be understood by those who view it, regardless of whether it is actually understood in a particular instance in such a way." 187 In addition, "[s]peech is often provocative and challenging . . . [but it] is nevertheless protected against censorship or punishment, unless shown likely to produce a clear and present danger of a serious substantive evil that rises far above public inconvenience, annoyance, or unrest." 188 The officer argued that even if the plaintiff's speech is protected under the First Amendment, "a reasonable official is not expected to understand the subtleties of First Amendment law," 189 and based on his knowledge of the state's disorderly conduct statute he reasonably believed that the Plaintiff had violated the statutes. 190 He further argued that a reasonable person would describe giving the "middle finger" as an obscene gesture. 191 The court noted that missing from this argument was any suggestion as to whether the action caused "any public inconvenience, annoyance, or alarm." 192 The officer was the only one to witness the gesture and experience annoyance because of it; therefore, the conduct did not satisfy the public inconvenience, annoyance or alarm requirement under the disorderly conduct statute, even if it was not constitutionally protected First Amendment speech. 193 The court noted that statutes proscribing the use of abusive or obscene language or the making of obscene gestures in public places have repeatedly been struck down as unconstitutionally overbroad if they prohibited a substantial amount of constitutionally protected expression, but that "fighting words" were not protected. 194 In precisely the same manner as Minnesota in S.L.J., the Arkansas disorderly conduct statute at issue in Nichols was found to be constitutional by the Arkansas Supreme Court premised on a limiting construction of the statute to the "fighting words" rule of Chaplinsky. 195 However, unlike the court in Minnesota v. Craig, the court in Nichols extended the definition of speech to include nonverbal conduct that functioned as symbolic speech, and thus extended the "fighting words" limitation to symbolic non-verbal conduct. The Arkansas court held that while the plaintiff's middle-finger gesture to the officer may have been crude, insensitive, offensive, and disturbing to the officer, it was not obscene nor did it constitute "fighting words," although it was non-verbal it was protected as "free speech" under the First Amendment. 196 The court said that as a matter of law the officer was not entitled to qualified immunity and that his arrest of the plaintiff under the disorderly conduct statute violated his First and Fourth Amendment rights.
197
Although on appeal Nichols was subsequently affirmed by the Eighth Circuit Court of Appeals, where Minnesota is situated, constitutional issues were neither raised nor considered.
198
Given these rulings, if the holding of Nichols were to apply in Minnesota, Craig's conduct would not constitute "fighting words." It does, however, constitute symbolic speech via recognizable bodily movements embedded with meaning-similar to the manner in which giving someone the "finger" is symbolic speech through non-verbal, easily recognizable bodily movements. Further, even if the state did not recognize Craig's conduct as speech-since the only person who encountered Craig's speech was the arresting officer-the only public offense was to him and not the general public, because it did not provoke the requisite "alarm, anger, or resentment in others,"
199 it was not a public inconvenience, and thus still fails to qualify as disorderly conduct. If, on the other hand, the holding of Nichols were to be accepted and Craig's conduct was rightly found to be symbolic speech deserving of First Amendment protection, then like in Nichols, Craig's First and Fourth Amendment rights were violated by the officer. The officers in both Nichols' and Craig's cases understood the meaning of symbolic speech and despite a lack of offense to the general public, they both arrested the other party for disorderly conduct. In Nichols, the court said that as a matter of law by violating the plaintiff's fundamental right to free speech, his Eleventh Amendment immunity was waived and he could be held liable. 200 If the officer in Minnesota also understood Craig's speech and arrested him in violation of his free speech constitutional guarantee, perhaps he should be held liable as well. 196 Id. 197 Id. privacy" when he put his hand and foot under the divider of the two stalls. 210 Therefore, breaking the public-private boundary only occurred after Craig thought that he had obtained consent because of the officer's reciprocated signals. Even in charging Craig with violating the officer's privacy, however, the court is implicitly acknowledging that the bathroom stall is a place where one would have an expectation of privacy, as held in Bryant.
Even in Craig's home state of Idaho, which has been known for having stringent sodomy laws prior to Lawrence, in State v. Limberhand, 211 the defendant was arrested for masturbating in a closed toilet stall by police searching without a warrant for "homosexual activity" at a rest stop. The court there found that the defendant had a legitimate expectation of privacy in a closed toilet stall and that a police officer's warrantless observation of him from an adjoining stall violated his privacy interests. 212 Solicitation to have sex in a stall would be a lawful invitation to have consensual sex between two adults in a private setting, so long as there is actual consent and so long as no officer is using the signals of courtship to entrap people.
IV. CONCLUSION
Gay rights have come a long way since Humphreys' studies of tearoom participants in 1966 America. However the appeal of the tearoom has remained for many. For some it is the appeal of causal anonymous sex even though they may be able to live their life as an "out" gay man. For others it is still the only release they may have in a life where they feel that they have to remain in the "closet" due to social, religious, community or family pressure. For those who may not even identify as homosexual, it is just a way to have casual or anonymous sex. No matter the reason, it does not look as though tearooms will be disappearing any time soon.
While I am not advocating for the legalization of public sex, it seems that the intricate language developed as part of the tearoom culture serves to create a code of consensual sex and privacy that will not interfere with others in the tearoom. The language used to express one's desires in a tearoom is symbolic speech that functions in a manner similar to conduct that people use daily at work, in bars, and in all other public spaces to meet people, flirt, and have sex or relationships. Given that private, consensual sodomy
